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Arising out of Order-In-Original No. 07/AC/DEfVlAND/2021-22 dated 28.12.2021 passed by.
(s-) the Assistant Commissioner, CGST & CE, Division-Mehsana, Gandhinagar
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M/~ Dishaan Holidays Pvt. Ltd., 60,61,62, Apana Bazar,

('cf) Name .and Address of the Vimal Super Market, Near Bhammariya Nala, Mehsana,

Appellant Ahmedabad-384002

Rt& rfa zafar k ariagr srsra mar z at ag sa em2gr ah fa rnfnfaR aag +Tg Te
arf2rart#Rtaft srar gr-terr rear r@ammar z, srRRea2ra flsagt mar?l

Any person aggrie_ved by this Order-in~Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

mw- 'fRcjiJ{ cfiT~e.rur~:-
Revision application to Government of India:

(1) aft sgraa gr«ea sf@2f7zr, 1994 Rt enr zaaft aatu mumt aat?p@tr arr#t
sq-nrr eh rrvpa a iasfa gater 3rear sfla, stda, fe jar, us f@++T,

atftif, sflatr +raa, iref, &fact 11ooo 1 sft agz:
A revision application lies to the Under Secretary , to the Govt. of India, Revision

Application Uriit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 ·
in respect of the following case,.governed by first proviso to sub-section (1) of Section-

35ibid:

(ma) zf@ m ftzf sa @ft z@fatatfa«Rt.s(tr ur rr 4rat i aft
nssrtt aR?ssrtat smra zuf, zrftsort zr suerRat?gagft are?
"4TWffi 'l-1.o-s 141 I ,cgt4R4fa atr s&gt

In' case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from-one warehouse to another during the course

1



2

.' of processing of the gooci.s in a :narehouse or in storage whether in a factory or irt a
' warehouse.

(e) +rahafl zt a v2gr j fa4ffarzr faro ? s+tr gen #4TT
3graa gt«ca hRazmm##st maharg fa«fta at2gr i faff@a ?
I In case of reba'.te of duty of excise on goods exported to any .country or territory<
outside India of on excisable material used in the manufacture of the goods which are
exported to any country orterritory outside India .

. In case of goods exported outside India export to Nepal or Bhutan, without
: · payp:ient of duty. · -

(a) 'sift sqraa Rt 3qr€a gr«ahratfu Rtpl hRzr Rt&zs#htsir st ze
ma tr4 fjzu h gaff@n ga, s4ta h arr inftcr err™ rn: m GfR if fcRr~ (t=r 2) 1998

mu 109-mu~~- TfC!;in
Credit of any duty cµlowed to be utiEzed towards payment of excise duty on final

products under the ·provisions of this Act or the Rules· made there under and- such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4tr 5rad g«ea (rf@) Rural, 2001 fr 9aiafa Raf&e qua inti<c-8 at ·O
fail , fa a?gr # 4fa ssrhf fatlr a saga-?gr qi sftzr Rt at-at
fail h #r 5fa ea fur str arf@g t th ml!:!' atar < ml {er gff a sift tr 35-~ it
feaiRa fr,# gram ha arrer-6tr #Rt uf sfgift arfeq

,

The above application shall be made in duplicate in Form No; EA-8 as specified·
under Rule, 9 of Central Excise (Appeals\ Rules, 2001 within 3 months from the date
on which the order sought •to be appealed against is communicated and sJ;iall be _ -~
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy· of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1.944, under Major Head of Account.

(3) Rfct\!J3mt4at ah arr sgi iarzav ardsq znGkmr@tatst 200 / - tfiTTi~ cl?t-
sg sit srzi iaqmn umare star?tat 1000 [- ftRt {rat fr«gt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or le2.s and Rs.1,000/- where the amount involved
is more than Rupees One Lac. ·

flu ga, hr{hr sqraa geeaqi ara zrlRla raf@#wr ah 7Rtsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1): htr 5qrar gcazf@fr, 1944 ft nT 35-40/35-z h siaif:
Under Section 35B/ 35E of CEA, 1944 8.11: appeal lies to :-

(2) saffa Ra aarz gar h rat Rt zRa, sfltmrfar gt4, art
3graa green vi tarfl +tatfelaw (fez) fr uf@aa 2fr ff#r, rzarara if 2a arr,
agt? sat, rrar,Parr, 7a1arz-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawci.Il, Asarwa, Girdhar Nagar,. Ahmedabad:
380004. In case of appeals other than as mentioned aboye para.

+ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
ribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
d against (one which at kast should be accompanied by .a fee of

2
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. '·.• :' :·.·; ., ' ...· .
Rs.1,000/-, Rs.5,000/- and Rs.10,00:01rr/\~rhere amount of duty/ penalty/ demand/
fef1,l.nd is upto 5 Lac, 5 Lac to '50 Lac and above· 50 Lac respectively in the form of
crossed bank d:raft in favouv*:si,f¾<A~stt. Regis,tat,.gof · a bra.J:1;ch of any nominate public
sector bank of the place where the bench of any nominate public. sector bank of the
place where the bench of the Tribunal is situated.

(3). zf?zzrgrm&g skit mr mr#gr gar ? at r@ta qr sitara fuRt mr @Iarasv
intf mar arfeg s azr a ga su st fa far.rt ffl if aa a fu zrnRrf sf#tr
=arrant@raw #tzR zn a#{hr+attca 3mahrstar?'

In· case of the order covers a number of order-in-Original, ,fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central G-ovt. As the case-may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4) rlJllJli;,JlJ gt«ca sf@1fa 1970 rntis1f@la Rt ggfk -1 Asia«fa faafRag stars
3near zqisrgr zrnf?rfa f6fur feral anar p@aft ua fas6.50 hr RT rlJllJli;,JlJ

a Rease«tgtarfeu
One copy of application or 0.I.0. as the case may be, and the order of the

adj-ournment authority shall a·court fee stamp of Rs.6.50 paise as prescribed under
Q scheduled-I iterri of the court fee Act, 1975 as amended.

(5) < sat iif@latt firaar Rail ft st ft in saffa farwar 2 t ftr
~.~ '3 ,q I c:1 ~ -q;ct 'flcl1cl,{ &{ cfkfl lj~ (cfi, lj YFct rn) f.:r:ri:r, 1982 it~i,
Attentio:q in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6J flint g«a,ht 3gra green g4 hara zfRrr =tnf@2aw (Ree) ga 4faaft k tr?
ii arail (Demand) vi is (Penalty) cfiT 10% Ia sar #ar zarf ?t graif, sf@aarf sir
10 'cfiits~!I (~ection 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ..

aft3r grnsit tara siaf, sf@agt afar Rt ir (Duty Demanded) I
. ~

(1) is (Section) 11D hazfuffa °TTfu;
(2) fr+ah@dzhfe #ft (f@rr;

( (3) adz fee fat3fr 6 #aza?af

Tzfs'if@a aft' rg pf na Rt gar iv srfa' afara a f@gf sf a«r far

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the .Appellate Commissioner would have to be _pre-deposited, provided
that the· pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT, (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

..
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) • amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit talrnn;
(iii) amount payable nder Rule 6 of the Cenvat Credit Rules.

(6)(i) zr zsr ? 4fthanf2rawr k re szt greear rzrar gca zr ave fa(Ra gt at ii fag m;
« ah10% rat zit sgt ha aw fa(Ra gt aa ave%10% 5ranTR sraft?

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
nalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/653/2022 · .

3ff s?gt / ORDER-IN-APPEAL

This Order arises out of an appeal f5led by M/s. Dishan Holidays Private Limited,
. .

60, 61, 62 Apana Bazar, Vimal Super. Market, Near Bhammariya Nala, Mehsana 

· 384002 [hereinafter referred to as the appellant] against 010 No. 07/AC/Demand/2021. . .
22 dated 28.12.2021 [hereinafter referred to as the impugned order] passed by Assistant

· . .

Commissioner, Central GST & Central Excise, Division: Mehsana, Commissionerate:

Gandhinagar[hereinafter referred to as the adjudicating authority].

2. Briefly stated, the facts ofthe case is that the appellant are holding Service Tax
. .

Registration No. AAECD5382KSD001 and are engaged in providing taxable services as

Air Travel Agent, Tour Operator, Rent-a-Cab, Business Auxiliary Services and Rail

Travel Agent. During the course of audit of the records of the appellant conducted by the
. .

Officers of Central Tax Audit Commissionerate, Ahmedabad, the following Revenue

Paras for the period April-2016 to June-2017 were raised :

Revenue Description Details of Service Amount
Para No. Short/Non

- Paid (Rs.)
1 2 ,., 4 ..)

Para-l Non-payment/short payment Air Travel Agent 4,195
of service tax on various Tour operator Service 69,150
services Business Auxiliary Service· & 28,996

Other Taxable Service
Rent-a-cab Service 1,093
Rail Travel Agent Service 4,823
Bus Ticket Agent Service 62
Total Amount 1,08,319/-

Para-2 Non-payment of service tax Commission Income 1,64,556/-
on Cmmnission Income .

Para-3 Service Tax on Rent Paid to Taxable under RCM 26,100/-
Director •·

Para-4 Reversal ofwrongly availed Cenvat credit availed on Service Rs.10,329/
Cenvat Credit Tax deducted by other Travel

Agents

2.1 The appellant was issued a Query Memo dated -02.03.2020 wherein they were

requested to discharge their service tax liabilities as per the above table. The appellant
. .

accepted the queries and paid Hp Rs.1,00,000/-, but they neither filed a written reply to

the QueryMemo nor did they discharge their remaining Service Tax liabilities .

.., ~ 3. They were issued Show Cause Nctice No. 294/2019-20 from F. ~o. VI/l(b)-

103/Dishaan Holidays Pvt Ltd/IA/18-19/AP-59 dated 08.06.2020 wherein it was
proposed:

•••:.

0

0
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0

0

~ . ~ . . .

to recover service taxamounting to Rs. 120R,83 19/- under proviso to Section 73 (1)

of the Finance Act, 1994 alongwith interestunder Section 75 of the Finance Act,

1994;
'?-'. to recover service tax amounting to Rs. 1,64,556/- under the proviso to Section 73

(1) of the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994

► to recover service tax amounting to Rs. 26,100/- under the proviso to Section 73

(1). of the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.► imposition of penalty under Section 78 (1) of the Finance ·Act, 1994 for the

abovementioned violations;.► to appropriate the amount ofRs. 1,00,000/- paid by the appellant.

> to disallow and recover Cenvat ~redit amounting to Rs. 10,329/- under the proviso

to Section 73 (1) of the Finance Act, 1994, read with Rule 14(1)(ii) ofthe Cenvat

Credit Rules, 2004 alongwith interest under Section 75 of the Finance Act, 1994

readwithRule 14(l)(ii) of· the Cenvat Credit Rules, 2004

}> imposition of penalty under Section 78 (1) of the Finance Act, 1994 read with
. .

Rule 15(3) of the Cenvat Credit Rules, 2004 on the cenvat credit proposed to be

recovered.

4. The SCN was adjudicated vide the impugned order wherein the demand for

service tax was confirmed along with interest. Penalties equivalent- to· the service tax
M.•

confirmed were also imposed under Section 78 of the Finance Act, 1994. The Cenvat

credit amount was disallowed with orders to recover the same as well as equivalent

penalty for the Cenvat credit issue wa$ also imposed. The amount paid by the appellant

·was appropriated.

5. Being aggrieved by the impugned order, the appellant has filed the instant appeal

on following grounds: ·
(i) The demarid of Service Tax amounting tb Rs.1_,08,319/- was raised only

upon reconciliation and factual details were overlooked by Audit. They have also

submitted a fresh recalculation in support of their claim vide which, the demand

amount stands nullified. In support, they relied on the following decisions:

❖ decision of the CESTAT Bangalore in the case of Regional Manager, Tobacco
. .

Board Vs: Commr. ofCen. Ex., Mysore- reported as 2013(31) S.T.R 673.

Page 5 of 12
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6$¢ decision .of the OESTAT, Mumbai in the case of Anvil Capital Management

Pvt.Ltd Vs. Commr. ofS. Tax, Murbai - reported as 2010(20) S.TR 789
.,- .., . • I •

$$% decision of the CESTAT, Ahmedabad in the case of Commr. of.S. Tax,

.AhmedabadVs. Puri Ads Pvt. Ltd reported as 2010(19) S. T.R 242.

. t? decision of the CESTAT, Chennai in the case of Sify Technologies Ltd Vs.
Commissioner ofService .Tax, Chennai reported as 2009(16) S.T.R 63.

❖ . decision of the CESTAT, Ahmedabad in the case ofBhogilal Chhagulal & Sons

Vs Commissioner ofService Tax, Ahmedabad reported as 201330) S.T.R 62.

· (ii) Regardil).g the recovery of Cenvat credit, they contended that the same has

happened due to adoption of accounting procedure and the said amount of

Rs.10,329/- has arisen over a period of three years and upon actual verification, the

same would be nullified.

(iii), Regarding the rent paid to the Directors for renting of immovable property

service, they contended that the services rendered by their directors do not actually

get covered under the definition of 'Service' and also the said amount is reflected in

. their Income Tax return and TDS is deducted for the same. Therefore, the said

demand becomes infructuous.

(iv) Regarding Service Tax on Commission income, they contended that since

they have opted for gross service tax payable, there was no rieed to pay service tax

ori incentive income. In support they reiied on the following citations:

·%% 2018 (14) GSTL 248, CESTAT, Allahabad in the case of Akbar Travels India

Pvt. Ltd. Vs Comrnr. ofCen. Ex., Lucknow.

%% 2018 (9) GSTL 123, C ESTAT Chennai in the case of Rasi Travels and Cargo

Pvt. Ltd., Vs Commissioner ofCen. Ex., Trichy.

❖ 2016 (45) STR 306 , CESTAT, New Delhi mn the case of Japan Airline

International Co. Ltd Vs Commr. of ServiceTax, NewDelhi.

(v) The demand is time barred as there is no suppression, willful mis-statement

on their part.

(vi) As there is no suppression or willful misstatement, therefore, penalty

cannot be imposed under Section 78 of the FA,1994. Also the SCN has not justified

the invocation of extended period of limitation hence the same cannot be imposed in

the IO.

0

0

#
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(vii) As per above para«since there wasp"uppression on part of the appellant

therefore Penalty under Section 78 of the Finance Act, 1994 cannot be imposed.

They relied-on the decision of Hon'ble Gujarat High Court in the case of Steel

Cast Ltd. 2011 (21) STR 500 (Guj.).

(viii) As .the issue involved in the case pertains to interpretation of statutory

provisions hence as a settled principle of law, no penalty can be levied. In this

context they relied on the following citations:

Bharat. Wagon & Engg. Co.Ltd Vs Commissioner ofCentral Excise, Patna, (146)
ELT 118 (Tri.-Kolkata)

Goenka Woollen Mills Ltd. Vs Commr.ofcen.Ex., Shillong, 2001(135) ELT 873
(Tri.Kolkata)

Bhibwara Spinners Ltd. Vs Commr. of cen.Excise, Jaipur, 2001 (129) ELT 458
(Tri. Delhi).

Personal hearing in the case was held on 09.09.2022. Shri Vipul B. Khandhar,

0

Chartered Accountant, appeared for hearing as authorized representative ofthe appellant.

He reiterated the submissions made in their appeal memorandum. He further submitted

an additional written submission during the hearing for consideration.
. .

. 6.1. · Vide·the additional written submission, the appellant has submitted copies of the

decisions of the Commissioner (Appeals), Ahmedabad passed vide OIA No. ABM-
e

EXCUS-001-APP-71-72/2020-21 dated 11.02.2021 in the appeal of Mis Span Apparels

Pvt: Ltd. Ahmedabad, _copies/print out of electronic Balance Sheet as on 31.03.2017,

reconciliation statements for the F.Y. 2016-17, copies of sample Invoices/ bills of the

credit side and debit side.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the personal hearing, additional written

submissions and materials available on records. The issue before me for decision is

whether the impugned order passed by the adjudicating authority, in the facts and

circumstances ofthe case, confirming thedemand against the appellant alongwith interest

and penalty.is legal and proper. The demand pertains to the period April, 2016 to June,

2017.

. .
8. • It is observed that the first issue raised in the SCN deals with service tax demand

. -
the basis of reconctliation of Income shown in the financial . statements of the

llants with their ST-3 returns in respect of various services e.g. Air Travel Agent,
. .

· operator, Rent-a-Cab, Business Auxiliary Services and Rail·Travel Agent.Services.

· Page 7 of12 · ..
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The demand was,confirmed by the adjudicating authority on the basis ofthe fact that the

appellant have ·declared less taxable value in their ST-3 returns. It wasobserved that

. while calculating the taxable value, the appellant has claimed deductions on heads like

:. 'Bus Charges paid:, 'Railway Charges Paid' and Misc. Charges Paid'. This claim. of the

appellant has been rejected by the adjudicating authority being inadmissible, as no

documentary evidence was submitted in support oftheir claim.

8.1 It is observed from the appeal memorandum that the appellant has given a
. . .

reconciliation and claimed deductions under heads 'Railway Charges Paid_' · and

'Miscellaneous Charges paid'. No further clarification has been provided for claiming

such deduction. No documents have also been submitted in support of the deductions

claimed. The SCN as well as "the impugned order have given detailed working of the

computation of Service Tax for each financial year, which the appellant has failed to

assail. Further, the appellant has failed to Si.1bstantiate the deductions claimed by them in

the appeal memorandum.

8.2 Hence, I am of the considered view that the exclusions claimed by the appellant in
A

. the appeal are not admissible to them. Further, the ratio of the judicial pronouncements

·cited by the appellant jn support of their contention are distinguished as the SCN as well

as the impugned order has given detailed reconciliation and it is the appellant, who are

unable to give the explanations for deductions claimed by them. Therefore, I find that the

demand confirmed by the- adjudicating authority is proper and legal and requires· no
. .

interference. The contention ofthe appellant are liable for rejection.

9. As regards the issue ofwrong availment ofCenvat Credit ofservice tax amounting ·

to Rs. 10,329/-, it is observed from the SCN as well as the impugned order that the same . 0
was denied on the grounds that the same were availed on the basis of invoices issued by

the IATA agents in respect of the commission paid to the appellant for providing

Business Auxiliary Service by way of bulk booking of tickets. The appellant · has

contended that the same has happened due to adoption of accounting procedure while

taking credit on the basis of payment made and while in ST-3 Returns, the entries were

made ~n purchase/services availed basis. The said amount ofRs.10,329/- has arisen over
,

a period of three years and upon actual verification, the same would be nullified. I find

that the appellant has not disputed the allegations regarding merits ofthe eligibility.ofthe
, «

invoices in question for availment of Cenvat. They are merely arguing. on reconciliation

and accounting practices, which Ifind to be vague. The contentions of the appellant are
rejected accordingly.

Page 8 of 12
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0

0

. 10. As regards the demand%of-Rs: 26,100/-co#firmed in the impugned order on the

"Rentpaid to the Directorfor the renting ofimmovable property service, under RCM", I

find that on identical facts, the Commissioner (Appeals), Ahmedabad in the Order-in

Appeal No. AHM-EXCUS-003-APP-0257-17-18 dated 05.04.2018, passed in the case of

MIs.:Jay Pumps Pvt. Ltd:, had held as under:
5. " .."the undisputedfact in the present case is that both the Directors were
being paid Rent by the appellant company for hiring of immovable property.
However, it does not mean. that the Directors have rendered service to the
appellant company in their capacity as Directors. The rent received by both the
persons was in their personal capacity and not in their capacity as Directors of
the· appellant company. Therefore, Service Tax was payable by the individual
persons and there was no scope ofrecovering Service Taxfrom the· appellant on
Reverse Charge Mechanism. The charge made by the department that the
impugned activity attracted Service Tax under the Reverse Charge Mechanism in
terms of "Rule 2(d)(EE) of the Service Tax Rules,1994 and Notification
No.30/2012-ST as amended is based on the. incorrect surmise that the Directors
were .providing the said services in their capacity as Directors. Therefore, the
demandfor Service Tax and interest as confirmed in the impugned order is not
sustainable and is liable to be set aside. Moreover, this is a case ofinterpretation
andjust because the audit came to the wrong conclusion that the appellant was .
liable to Service Tax. under Reverse Charge Mechanism, it does not mean that
there was suppression offacts on part ofthe appellant. The ingredients such as
suppression offacts, mis-statement, mis-declaration, fraud etc. with intent to
evade payment ofService Tax are not substantiated with evidence in order to
invoke extended period and to impose penalty under Section 78 ofthe Finance
Act, 1994 ..."..

Similar view has been taken by the Commissioner (Appeals); Ahmedabad in subsequent

decisions .under OIA No. GAPPL/COM/STP/267,271/2020 dated 11.02.2021 in the case

ofMis Span Apparels Pvt. Ltd. In all these cases, it has beenheld that the rent paid by the

company to their director cannot be charged to service tax under Notification No.
I •

30.2012-ST under reverse charge mechanism. The liability for payment of service tax. . .
would be on the provider of service. Hence, the order passed by the adjudicating

authority to charge service tax amounting to Rs. 26,100/- under reverse charge
. '

mechanism fails to sustain on merits and is liable to be set aside along with interest and
!
i

penalty.
!
!

IL As regards the issue of demand of Service Tax amounting to Rs. 1,64,556/-, which
i

has. qeen confmned on account of 'Commission Income' earned by the appellant by way
l

of bilk booking of domestic and international air tickets through other Travel Agents /

IATA Agents, it is observed that the said demand has been proposed in SCN and
. .

i •
confirmed in the impugned order on the grounds that the appellant had, by bulk booking

I

of tickets, facilitated the [ATA agents for which they had received 'Commission Income

which was shown separately under the head "Direct Income" in their financial records.
i ·

. appellant had, by bulk booking of tickets, facilitated the IATA Agents in furtherance

heir business and for this they had received "Commission", which is covered within
. .
I •

. .
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..'-the ambit of definition of Service as defined under Section 65B(44) of the Finance Act,
" ·. . .. i" . - ..- • . . . . .

1994j and were held to be taxable. The appellant, on the other hand, has byrelymg upon
1· • . . . .. . • ' ~ •

the Explanation appended to Rule 6(7) of the Service Tax Rules, 2002 contended that

. · oneelthe tajc was paid. on gross value, there was no need for payment of Service Tax ·on

·"3..'Commission Income'. The relevant Explanation to Rule 6(7) of the Service Tax Rules,
.-. I .· ··. . ·. . • '·. •.·

« • 

- 2002 reads as under: ·
a '$.' I. •

·'.Explanation : • For the purposes ofthis sub-rule, the expression "basic·_
{ fare" means thatpart ofthe airfare on which commission is normallypaid
' to the air travel agent by the airline.
' .

I find that there is no ·dispute regarding the dischai·ge of Service Tax on bookings made

by tlje appellant. The only dispute remains on the 'Commission Income' earned by the
. l - -

I

appellant by way ofbulk booking of domestic and international Air Tickets through other
' .

Travel· Agents / IATA Agents. In my considered view, when Service Tax has been

discharged on the entire amount under Rule 6 (7) of the Service Tax Rules, 2002, then
I • •
I •

there. is no grounds for charging Service Tax on the amount which the appellant was
• 1

'recei:ving by way ofbulk booking commission. The inferences drawn by the adjudicating .

authority for confirming the amount of de:nand of Rs.1,64,556/- is not legal and proper
! ' - .

and if required to be set aside.

!
11.1 i My views are further re-inforced by the decision of the Hon'ble CESTAT

(AllJhabad Bench) in the case of Akbar Travels India Pvt. Ltd. Vs Commissioner of
« .

Central Excise, Lucknow [2018 (14) G.S.T.L. 248 (Tfi. - All.)] wherein it was held that:

.1 On perusal ofrecords, we find that the appellant was registered in the
1

category ofAir Travel Agent. Air Travel Agent is defined as a person·

engaged in providing any service connected with the booking ofpassage

for trayel by air. The appellant discharged his service tax liabiltty as.

provided under sub-rule (7) ofRule 6 ofService Tax Rules, 1994. The

appellant received someincentives from the Airlines. Considering the said

incentive to be consideration required to be included in the. total

consideration receivedfor the purpose ofassessment, the appellant was .. ·

issued with a show cause notice dated 7-5-2010 which culminated into the

passing. ofimpugned Order-in-Appeal. The Original authority has dropped

the demand holding that the appellant had exercised option not to pay tax

on commission at the rates specified in Section 66 ofthe Act and they were

paying service tax according to option available under Rule 6(7) ofService

' Tax Rules, 1994 on the basic fare value ofthe Air Ticket at rates specified.

the said Rule. The said finding was set aside by. the Learned

w
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Commissioner (Appeals)in the impugned@#.in-Appeal. Wefind that the ·.

view taken by the original authority,as recorded hereinabove is •

sustainable in law.

12. Regarding the issue of invoking extended period of limitation by the adjudicating

auth<l>rity for confinning the demand, the appellants have. contended that since there was
I

no suppression or mis-declaration on their part, invoking extended period is not legal and
] ·1· ' • . .

proper. They have also contended that since extended period was not invokable, penalty! ~ ~- . .
· impdsed under· Section 78 of the FA, 1994 stands infructuous. Considering the facts of

!

the case,·I find that the issue was based on the differences of facts and figures observed

between the statutory returns ST-3 filed by the appellants· during the period and the
!

Finai~ciaL statements scrutinized by the Audit team during the course ofAudit. As the
II .

Fina#cial statements maintained by the appellant are their private records and not
i •

produced or appended with their statutory returns before the jurisdictional Service TaxI .
auth~rities;the variations observed would tantamount to 'Suppression ofFactual details'

an:d tonseqaently 'Mis-declaration' on-part ofthe appellant. In the era of self-assessment,

the 9nus of assessment is on the appellant and the department comes to know about it

only] through the ST-3 returns filed by them. The discrepancies, as above, were not

declted in the'ST-3 R:turns and "were noticed only during the course of audit. Therefore,

I find that the adjudicating authority has correctly invoked the extended period of

limithtion in terms of proviso to Section 73 of the Finance Act, 1994 for confinning the

demrd and for imposition ofpenalty under Section 78 ofthe Finance Act, 1994.

13. i In view ofthe discussions made above, the demand of Rs. 26, 100/- confirmed in

the impugned order on the "Rent paid to the Director for the rentmg of 1mmovable

. propbrty service, under RCM", as well as of Rs. 1,64,556/- on 'Cmmnission Income'

earn~d by the appellant by way ofbulk booldng ofair tickets through other Travel Agents
I . •
I/IATA Agents are set aside along with consequential relief. The·remaining portion of the
I • .

. impugned order is upheld.
I .
I

I
14. sf@«aaftuasff7&e{at4zlu54taah4fatarat?l

. , The appeal filed-by the appellant stands disposed of_,abov~ , .

l [Ju osoow4es,
j xu.sics) -o

I ·· · Cominissioner (Appeals)
' Dated: 30 November, 2022wnrr pi NATH CHAUDHAR

aaf}js@ RINTENDENT
as2;aqui aras (an@t, arearara.
CENTRAL GS1;{APPEALS), AHMEDABAD,

l
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'(S61ath c;h dhary)
Superinten ent(Appeals),
CGST,. " medabad.

• i . .

F No. GAPPL/COM/STP/653/2022
? ,

• To- '· Mis. Dishan Holidays Private Limited,
• I . .

60,61,62 Apana Bazar, .
. I . .

• VimaiSuperMarket,
.,.. Near-BhammariyaNala

I - . .
Mellsana- 384002
·;

i

· - Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

..

TheAssistant Commissioner, CGST & Central- Excise, Division : Mehsana,
Commissionerate: Gandhinagar
The Dy/Assistant Commissioner (Systems), CGST Appeals , Ahmedabad.
(for uploading the OIA)

4.

3.

l
i

.,31Gara Fe.
. . !

6. ! P.A. File.
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